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STATEMENT OF THE CASE

On appeal, Mr. Carver challenges his conviction for felony first degree murder by
aggravated battery of a child less than twelve years of age, and the imposition of a fixed
life sentence.

With respect to the conviction, he asserts that the district court erred

when, without conducting an adequate inquiry into the reasons for the motion, it denied
his attorney's motion to withdraw from the case due to a conflict of interest, and when it
failed to instruct the jury properly concerning the elements of the crime of felony murder

by aggravated battery. With respect to the sentence, he asserts that the district court
abused its discretion when, in light of the mitigating circumstances, including his relative
youth and lack of violent criminal history, and its incorrect conclusion that aggravating
factors were present, it imposed a sentence of fixed life.
In its Respondent's Brief, the State takes issue with all three of Mr. Carver's
arguments.

Only its argument with respect to the jury instruction is relevant to this

Reply Brief though. As to that issue, the State asserts, inter alia, that Mr. Carver fails to
satisfy the plain error prong of the fundamental error standard because the relevant
pattern Idaho Criminal Jury Instruction does not contain the element he identifies as
missing, and because the Idaho Court of Appeals has issued opinions inconsistent with
Mr. Carver's argument on appeal.
This Reply Brief is necessary to respond to the State's argument on the jury
instruction issue and clarify what constitutes plain error for purposes of fundamental
error analysis. With respect to the remaining arguments, Mr. Carver relies upon the

1

arguments and authorities

forth in his Appellant's Brief, and does not repeat them

herein.

Statement of the Facts and Course of Proceedings
The statement of the facts and course of proceedings were previously articulated
in Mr. Carver's Appellant's Brief. They need not be repeated in this Reply Brief, but are
incorporated herein by reference.
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ISSUE
For purposes of fundamental error analysis, is an error plain when Idaho Supreme
Court precedent is clear on an Issue?

3

ARGUMENT
For Purposes Of Fundamental Error Analysis, An Error Is Plain When Idaho
Court Precedent Is Clear On An Issue

Suprem~

In its Respondent's Brief, the State argues,
Idaho law is clear that, in order to prove a defendant is guilty of firstdegree murder resulting from the perpetration of an aggravated battery on
a child under 12, "the state does not have to prove that the defendant
intended to kill," but only has to prove "that during the perpetration or
attempt to perpetrate" the aggravated battery, the victim died. (ICJI 704C
and comments.) ...

Instruction No. 5 also incorporates the relevant l.C.J.I[.], and is an
accurate statement of the law as explained in State v. Grove, 151 Idaho
483, 493-95, 259 P.3d 639-41 (Ct. App. 2011 ), review denied, and State v.
Carlson, 134 Idaho 389, 3 P.3d 67 (Ct. App. 2000). That Carver
disagrees with the holdings in Grove and Carlson falls far short of
establishing fundamental error. Quite the contrary, that the district court
followed the law and that defense counsel did not object to the court doing
so show there was no error and certainly no plain error. Indeed, Carver's
disagreement with established precedent is "irrelevant in the context of
fundamental error where the error must be plain under current law."
Grove, 151 Idaho at 494, 259 P.3d at 640 (emphasis original).
(Respondent's Brief, pp.22-23.)
The specific question as to whether an Idaho Court of Appeals opinion and an
Idaho Criminal Jury Instruction, both of which incorrectly interpret Idaho Supreme Court
precedent, may serve to muddy the waters and render an error not plain appears to be
one of first impression in ldaho. 1

While it is an issue of first impression, State v.

1

Mr. Carver relies on the argument set forth in his Appellant's Brief concerning why the
Idaho Supreme Court's precedent interpreting the felony murder statute is clearly
correct and the Idaho Court of Appeals' decisions distinguishing that precedent are
wrong rather than repeat it in this Reply Brief. See State v. Pina, 149 Idaho 140, 147
(2010) (explaining that "Idaho's felony murder rule requires a finding that each
participant had the specific intent to commit the underlying felony: 'In a prosecution for
felony murder, the state is relieved of the burden of proving that a defendant had the
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Guzman, 1

Idaho 981 (1992), is instructive. Explaining the significance of a decision

to deny review of a Court of Appeals opinion, the Supreme Court noted,
To this Court falls the obligation to be and remain the ultimate authority in
fashioning, declaring, amending, and discarding rules, principles, and
doctrines of precedential law by application of which the lower courts will
fashion their decisions. This Court has been and remains the final arbiter
of Idaho rules of law, both those promulgated and those evolving
decisionally.

Guzman, 1

Idaho at 987 (emphasis added). In light of Guzman it is difficult to posit

how a Court of Appeals opinion that incorrectly interprets Supreme Court precedent on
an issue could serve to foreclose a plain error claim.
With respect to the effect of the incorrect jury instruction on plain error analysis,
Mr. Carver first notes that, in the Order adopting the revised Idaho Criminal Jury
Instructions, including the one at issue in this case, the Chief Justice explained,
It is recommended that whenever these revised Idaho Criminal Jury
Instructions contain an instruction applicable to a case and the trial judge
determines that the jury should be instructed on that subject, the judge
should use the instruction contained in the revised Idaho Criminal Jury
Instructions, unless the judge finds that a different instruction would more
adequately, accurately or clearly state the law.
Order

In

Re:

Criminal

Jury

Instructions

(August

26,

2010),

available

at:

http://www.isc.idaho.gov/jury/criminal/201 OOrderRevisingCriminalJurylnstructions.pdf
(emphasis added).

specific intent to kill and instead need only prove that a// individuals charged as
principals had the specific intent to commit the predicate felony"') (emphasis in original)
(quoting State v. Scroggins, 110 Idaho 380, 386 (1985)).
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The fact that the Idaho Criminal Jury Instructions are not binding on the trial
courts of this State compels the conclusion that they have no precedential value. 2
Furthermore, the State cites to no case in which the Supreme Court has held that an
Idaho Criminal Jury Instruction that is in conflict with Supreme Court precedent controls
in determining whether unobjected-to fundamental error is plain. 3 (Respondent's Brief,
pp.19-23.) Such an argument would not make sense in light of the Supreme Court's
statement in State v. Row, 131 Idaho 303 (1998), that the question of whether a jury
instruction is proper "presents a question of law over which the appellate court
exercises free review, and that "[w]hen reviewing jury instructions, this Court must first
ask whether the instructions as a whole, and not individually, fairly and accurately reflect

the applicable law." Row, 131 Idaho at 310 (emphasis added). It would be inconsistent
with Supreme Court precedent, and wholly illogical, to conclude that an inaccurate
Idaho Criminal Jury Instruction would control over actual precedent issued by the
Supreme Court on the subject covered in the jury instruction.
For the reasons set forth above, the State's arguments concerning when an error
is plain are not convincing.

As such, this Court should reject those arguments and

conclude that the jury instructions provided in this case were plainly erroneous because
they omitted a material element of the offense of felony murder.

2

That is not to say that they are not valuable and generally accurate. However, it would
be ridiculous to claim that the Idaho Criminal Jury Instructions would somehow
constitute legal precedent.
3
The closest it comes to such precedent is a footnote from the Supreme Court's opinion
in McKay v. State, 148 Idaho 567 (2010), in which the Supreme Court explained, "The
l.C.J.I. are presumptively correct. Trial courts should follow the l.C.J.I. as closely as
possible to avoid creating unnecessary grounds for appeal." McKay, 148 Idaho at 571
n.2. (Respondent's Brief, p.22.)
6

CONCLUSION
For the reasons

forth herein, and in his Appellant's Brief, Mr. Carver

respectfully requests that this Court vacate his judgment of conviction, and remand this
matter for a new jury trial at which he will have conflict free counsel and the jury will be
properly instructed as to the elements of the offense. In the alternative, tle respectfully
requests that this Court order that his sentence be reduced to a unified sentence of
thirty years, with ten years fixed, otherwise reduce his sentence as it deems
appropriate, or remand this matter for a new sentencing hearing.
DATED this 2ih day of February, 2013.

SPENCERJ.HAHN
Deputy State Appellate Public Defender

BRIAN

R. DICKSON
Deputy State Appellate Public Defender
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